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Mainstream media has focused much attention lately on revealing the spending faux pas 
of Ministers, bureaucrats, and corporate citizens. Each of these revelations raise questions 
and undermine trust. And many result in renewed promises of accountability, openness, 
and sincerity, but few mentions of the public’s Right to Know.

Some pundits note that it’s not in the government’s interest to have the public know 
their rights lest they start to ask questions. To be sure, the lack of public awareness and 
engagement offers a degree of utility: it enables obfuscation and undermines accountability. 
It can also jeopardize democracy and fundamental freedoms.

A more engaged public asking for information from government would have an economic 
impact on those who would have to devote resources to finding the answers. And it would 
inevitably have an impact upon the professionals who would have to compile the responses, 
many of whom are already overworked and undervalued. Like the outcome of the most 
recent Alberta Health spending scandal wrought from FOI requests, that sort of predicament 
can be a swift lesson in how to obtain economic efficiency: increased public demand for 
government openness can be the catalyst to make routine disclosure a reality. Alberta 
Health’s new routine disclosure policy shows that greater public scrutiny is important in 
achieving openness and accountability—which ultimately reduce the cost of administering 
FOI requests. 

In the 30 years since Canada’s first Access to Information laws came into effect, corporate 
and government leaders have espoused the importance of good governance, openness 
and transparency as essential elements of democracy, good governance and sound public 
policies. Yet the public’s awareness of their right to know remains lacking. This month’s 
contributors explore some of the reasons why.

As Kyle Friesen reveals, it was 47 years ago that visionaries such as Barry Mather, MP, 
introduced Canada’s first access to information law to “to better assure the Public’s 
Rights to Freedom of Access to Public Documents and Information about Government 
Administration.” Toby Mendel reports that Canada was once a world leader in access to 
information and explores how the country now ranks in comparison to other nations that 
have enacted RTI legislation. Canada’s Information Commissioner Suzanne Legault explores 
the importance of public engagement in the process of modernizing the country’s 30 -year 
old Freedom of Information law. 

Alberta’s Information and Privacy Commissioner Jill Clayton offers some thoughts on the 
vitally important role that access to information plays in ensuring government accountability. 
Ontario’s Commissioner Ann Cavoukian explores role that data protection plays in Big Data 
and Open Data, and Diana Bancheva offers some transatlantic perspective.

Enjoy this issue! Share this journal with colleagues and clients. And reach out to us at The 
Winston Report to let us know what’s important to you. Be vocal — your opinion counts!

Send your comments to Editor@AMINAcorp.ca

Sharon Polsky 
Editor-in-Chief 
CAPAPA National Chair

 

Sharon Polsky 
Editor-In-Chief

From the Editor
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July 7th marked 30 years since Canada’s Access to Information Act received Royal Assent, 
marshaling an era of Canadian leadership in government transparency. The Act is an 
important pillar for our country’s democracy, allowing citizens to participate meaningfully 
in the democratic process, hold government to account and exercise their right to know.

In the 30 years since, other countries have taken Canada’s example and surpassed us in law 
and practice, enacting progressive freedom of information laws that enshrine government-
held information as a national resource. They take full advantage of modern technology 
to balance the push and pull of access: pushing more information out through meaningful 
proactive disclosure practices while limiting the instances in which information is pulled out 
by public requests for access. 

The calls to overhaul the Access to Information Act are not new. Many attempts at reform 
have been made and many resources have been devoted to suggesting ways in which to 
improve the law. My Office’s investigations increasingly demonstrate the deficiencies in the 
law. The time has come for an in-depth review. 

In keeping with the Open Government Partnership’s principle of public participation, the 
Office of the Information Commissioner will engage in a dialogue with the public and 
stakeholders on the modernization of the Access to Information Act. This will initiate a 
detailed review of the Act’s provisions, including a comparative analysis of other jurisdictions, 
with a view to making recommendations to Parliament on possible improvements to the 
Act.

We will launch this dialogue along with other events to mark Right to Know Week from 
September 24th to 28th. All across Canada and around the world, citizens and their 
government institutions will examine the importance of strong freedom of information 
laws and access rights to democracy and good governance. As we celebrate how far we 
have come in exercising this right, it will also be an opportunity to critically look at ways to 
improve its legislative scope and practice. 

As we look forward to the process ahead, we take this opportunity to encourage you to 
participate and make recommendations on ways to improve our access to information 
law. You can do so by visiting our website at oic-ci.gc.ca. You can register to our RSS feed 
that will inform you when the consultations will be starting. You can also send an email to 
commissioner.commissaire@oic-ci.gc.ca to put your email address on our distribution list.

The Federal Access to Information Act turns 30: 
 An opportune time to modernize!

By Suzanne Legault

Suzanne Legault 
Information Commissioner 

of Canada
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In The Beginning 

By Kyle Friesen, MAPP

Historical flashback: 47 years ago, the Parliament of Canada considered the first freedom 
of information bill in Canada. In April 1965, Barry Mather (Member of Parliament, 1962 
to 1974; New Democratic Party) introduced Bill C-39, a Private Member’s Bill titled the 
Administrative Disclosure Act. Although it did not pass, he re-introduced the same legislation 
in every Parliamentary session between 1968 and 1974.

Here is the full text of Bill C-39, which is remarkably brief in contrast to today’s access and 
privacy legislation in the public sector (federal, provincial, and municipal) and the private 
sector:

“An Act to better assure the Public’s Rights to Freedom of Access to Public Documents and 
Information about Government Administration (Administrative Disclosure).

Her Majesty, by and with the advice and consent of the Senate and House of Commons of 
Canada, enacts as follows:

1. Every administrative or ministerial commission, power, and authority shall make its 
records and information concerning its doings available to any person at his request in 
reasonable manner and time.
2. Section 1 does not apply to records or information
(a) affecting national security;
(b) concerning matters that are exempted by statute from disclosure;
(c) concerning trade secrets, and commercial or financial matters of a privileged or 
confidential nature, obtained from private persons;
(d) concerning any matter of private interest to the degree that the right to personal 
privacy excludes the public interest.
3.(1) Upon application thereto, the Exchequer Court of Canada has jurisdiction to 
determine if any record or information shall be made public and, upon determination 
made, has jurisdiction to order and decree in such manner as it may prescribe the 
production or disclosure, in whole or in part, of any record or information.
3.(2) The Court, in its convenience, shall give precedence to the hearing, determination, 
and conclusion of every application and its judgment shall be final.
4. This Act binds the Crown.

Explanatory Note.
This bill is in aid of the public’s right to know in what manner a government is administering 
the public duties entrusted and delegated to it by the people: save for exceptions that are 
in the public interest, the bill enacts Bentham’s basic parliamentary Rule that public affairs 
must be conducted publicly.”

Bill C-39 referred to the Exchequer Court of Canada, which in 1971 became the Federal Court of Canada.

Kyle Friesen (B.A. (Hon.), LL.B., M.A., MAPP) first entered the world of access and privacy in 1980. Since then, he 
has been involved with ATIP, FOIPP and PIPEDA/PIPA in the Governments of Canada and British Columbia and the 
private sector. He is based in Vancouver and can be reached at kyle.friesen@shaw.ca

Bill C-39, "An Act to better 
assure the Public's Rights 
to Freedom of Access 
to Public Documents 
and Information about 
Government Administration 
(Administrative Disclosure)" 
was sponsored by Barry 
Mather, M.P. and given first 
reading on April 8, 1965. 

!
Barry Mather, M.P. (1973) 

Photo credit: Parliament of Canada
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Not All Data Wants to be Free 
 The Difference between Open Data and Big Data (Access vs. Privacy)

By Ann Cavoukian, PhD

Ann Cavoukian 
Information and Privacy 

Commissioner of Ontario

Talk about the Big Data movement continues to escalate, telling us that both public and 
private sector organizations have accumulated more data than they can effectively use with 
existing technology. As a privacy professional, this naturally raises my concerns about the 
role that data protection will play in this growing phenomenon. However, a more pressing 
concern is the confusion of various writers, commentators and industry analysts who equate 
Big Data with Open Data, when in fact they are two very different and separate concepts – 
this is what I hope to clarify in this article.

Privacy and Access to Information: Personally Identifiable Information not 
General Records
Being in a unique position where I serve as both the Information and Privacy Commissioner 
for my jurisdiction of Ontario, Canada, I have often been asked whether I find a conflict in 
what appears to be a contradictory situation – having to defend the right to privacy while 
ensuring the right to access and freedom of information. The answer to that question is 
simply, no. In the former, you hold the data back and let the individual decide what to 
release; in the latter, you push it out the door.

Privacy and access are not in conflict; they are complementary to each other. Both guarantee 
the fundamental freedoms that we enjoy in our free and democratic societies: the right to 
hold our governments accountable; and the right to preserve our privacy, the cornerstone 
of freedom and liberty. But privacy and access relate to entirely different information 
holdings: that is why in free societies around the world you seek to protect both – one 
deals with general records, the right to access government-held general records (freedom 
of information) while the other, privacy, relates to personally identifiable records, and the 
right to protect the personal information of individuals. This is exemplified by the three 
statutes I oversee in my jurisdiction that play the dual role of providing a right of access 
to information under the control of government organizations while equally protecting 
personally identifiable information and providing individuals with a right of access to their 
own personal information. 

The key here is to understand that, yes; general records and government data should be 
open and accessible, but not any information that can identity a specific individual. This 
brings me to the question of whether Open Data can be equated with Big Data. In short, 
no, it cannot.

Open Data and Big Data: The Difference
Over the past 20 years, I have seen many developments in the expectations of privacy. I have 
also seen the world change in ways that no one could have anticipated. While the exponential 
growth of information and communications technology has ushered in unfathomed benefits 
to our everyday lives and society in general, it has also brought a number of challenges. The 
way that we view privacy has evolved considerably, along with the ways in which we collect, 
store, analyze and protect data.

Government and businesses, citizens and consumers, are now faced with a seemingly 
infinite amount of information. Take for example, the fact that more data was created in any 
48-hour period in 2010, than had been created in the last 30,000 years, and that by 2020 
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Not All Data Wants to be Free 
Continued from page 7

the same amount of enormous data will be created within a single 
one-hour period. This surge in the sheer amount and variety of 
information available has led to a growing phenomenon known 
as the Big Data movement. 

What concerns me is the lack of understanding between the 
concepts of Open Data and Big Data. As a Commissioner who 
oversees both access to information and privacy, I have been an 
outspoken champion of Open Data and transparency, but, and 
this is a considerable but – only as it relates to general records – 
not personally identifiable information. 

An additional concern I have with Big Data 
is in its potential application to personally 
identifiable information (PII). Big Data is 
a term often used to describe a situation 
where a business has collected and retained 
so much information in their databases 
that they have become cumbersome to 
manage with current analytical technology. Future scenarios 
presented by Big Data refer to the development of analytics that 
will make practical use of the data, and at much greater speeds. 
My biggest fear here is that in their efforts to make sense of these 
growing databases, privacy may be relegated to the status of a 
lesser concern, or worse – seen as an obstacle to the successful 
utilization of Big Data. In our 24/7 wired-world – Internet surfing, 
mobile communications, online social networks, e-commerce 
– much of what makes up Big Data will be information about 
identifiable individuals (PII). Who will have control over that 
information? … How will it be used? 

It is concerns such as these that led me to develop the 
concept of Privacy by Design that, in brief, refers to proactively 
embedding privacy into the design specifications of information 
technology, business practices, and networked infrastructures. 
Further, Privacy by Design is not simply an academic construct 
or theoretical formulation; it has already been utilized by those 
working on the challenges of Big Data. Jeff Jonas, Chief Scientist 
at IBM Entity Analytics Group, has developed a technology that he 
characterizes as a “big data analytic sensemaking” engine which is 
not only designed to make use of new data as it happens, but one 
that he proudly states has privacy “baked in” from its conception 
– true Privacy by Design.

In contrast with Big Data, the Open Data initiative began as an idea 
that certain types of non-personal information – such as maps, 
scientific and medical research, socioeconomic statistics, etc., – 
should be made freely available to everyone to use and republish, 
without restriction. Open Data has also had a direct impact on 
the relationship between citizens and their governments, giving 
rise to the term Government 2.0, which seeks to further engage 

individuals and businesses in government decision-making and 
services. The ubiquitous nature of the Web, and accompanying 
technologies, has driven dramatic new increases in public demand 
for government-held information, providing a new dimension to 
civic participation, and redefining the significance of freedom of 
information legislation. With so much data now available, and 
in so many different formats, community groups now have the 
power to use public information, for a variety of purposes – for 
example, to spot inefficiencies in government services, and make 
recommendations directly to the offices responsible for those 

services. 

However, let me be clear: Open Data does 
not mean that governments should be 
expected to publically release all of the data 
they hold. No responsible institution would 
release personally identifiable information 
for public consumption. Yet, I fear that if 

Open Data is misconstrued as a movement to 
release any and all data, pressure will begin to mount to do just 
that. This would be most unfortunate since the concept of Open 
Data has such merit that it inspired me to create Access by Design 
– a concept with 7 Foundational Principles that promote true 
access by citizens to government held information – but never 
access to data about identifiable individuals.

Let me be crystal clear in saying that not all data should be 
free and open, specifically if it is associated with personally 
identifiable individuals; PII should always fall under the control of 
the individual to whom it relates. We need to clearly distinguish 
the difference between these two sets of information holdings 
and the areas in which they apply before this confusion grows 
any larger and brings unnecessary challenges to the protection 
of privacy.

Privacy = Freedom
Ever since I began my career as a privacy professional, I have 
maintained that, at its essence, privacy is about control and 
freedom of choice. It’s about informational self-determination, a 
term first coined by the Germans, who enshrined it as a right in 
their constitution in 1983. Further, I have also stood by the belief 
that privacy is part of the foundation upon which our free and 
democratic societies are built. Our right to control the collection, 
use and disclosure of information about ourselves is the right 
upon which our other freedoms rest. Therefore, to preserve our 
privacy is to preserve that which we cherish the most, but often 
take for granted – the freedom and liberty that define the open 
society in which we live. 

I often warn that if we were to lose our right to privacy, there would 
be little to distinguish us from a totalitarian state. As the Big Data 
movement continues to grow, we should perhaps be reminded of 
the fact that privacy remains essential to our freedom and liberty 
– and well worth the price.

Dr. Ann Cavoukian is Information and Privacy Commissioner for the Province of Ontario, 
Canada, and is appointed by and reports to the Ontario Legislative Assembly, and is 
independent of the government of the day. For more information on the Commissioner and 
the IPC, please visit www.ipc.on.ca.

The question is whether Open 
Data can be equated with Big 
Data. In short, no, it cannot.
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Where are we going?  
Reflections on Access & Transparency

By Jill Clayton

I was appointed Information and Privacy Commissioner of Alberta in February 2012. In 
the ensuing seven months or so, the question I have been asked most frequently is: “What 
do you think about the state of access and transparency in Alberta?” The invitation to 
contribute to this issue of The Winston Report, focusing as it does on Right to Know, Access 
to Information, and Open Government, provides an opportunity for me to share some 
thoughts on this very question.

Many readers will recall that in April of this year the Centre for Law and Democracy (CLD) 
released the results of a study comparing access to information legislation from Alberta, 
British Columbia, Ontario and Nova Scotia. 

In the CLD report, Alberta’s Freedom of Information and Protection of Privacy (FOIP) Act is 
ranked last in the group with a score of 80 out of a possible 150. BC was ranked first with a 
score of 97; Ontario was second with 86 and Nova Scotia placed third with 82. 

It is important to note that the CLD study was limited to evaluating the legal framework 
only. Alberta’s score was mainly the result of an assessment of the scope of the law and its 
“overly broad regime of exceptions.” For example, the study referenced “loopholes, which 
include blanket exclusions for the offices of MLAs and for information relating to government 
contracts, [which] severely undermine the ability of the law to function properly as a tool 
for public accountability.”

The CLD study did not measure quality of implementation. For example, the indicators used 
by CLD for its study do not cover proactive disclosure – even though this is widely agreed to 
be a key element of a strong right to information regime. 

CLD itself said of the study:
In some cases, countries with relatively weak laws may nonetheless be very open, due to positive 
implementation efforts, while even relatively strong laws cannot ensure openness if they are 
not implemented properly. Regardless of these outlying cases, over time a strong access to 
information law can contribute to advancing openness and help those using it to defend and 
promote the right of access to information.

I take from this that at least two things are needed for a strong access to information regime: 
(1) a strong law, and (2) positive implementation efforts. In my view, achieving either or both 
of these requires establishing a culture of access, and a culture of access starts at the senior 
leadership level. 

My predecessor, former Commissioner Frank Work, was somewhat critical of the state of 
accountability and transparency in Alberta – I believe he once assigned the Government of 
Alberta a B minus for transparency. In assigning this grade, however, he was not specifically 
assessing the legal framework of the FOIP Act, as the CLD study does. Instead, he was 
providing his assessment of the government culture of access – how the Act is applied and 
whether or not efforts go above and beyond the letter of the law to fulfill its spirit. 

Jill Clayton

...10
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Commissioner Work also recognized that dedicated, committed 
FOIP Coordinators will have an uphill battle if these same qualities 
are not manifest in their provincial leaders.

This is why the importance of a culture of access cannot be 
overstated and also why, at this time, I am feeling optimistic 
about the province’s potential for increased accountability and 
transparency. 

Following the recent provincial election, Premier Redford 
announced her new Cabinet and Ministries. As part of her new 
structure, she established an Associate Minister of Accountability, 
Transparency and Transformation. Donald Scott, MLA for Fort 
McMurray-Conklin was appointed to the role, which reports to 
the Minister for Service Alberta. 

The proof will be in the pudding of course, but in my view, 
establishing an Associate Minister for Accountability, Transparency 
and Transformation is a good first move, demonstrating a 
commitment to increasing openness and transparency in Alberta. 

We know that the Associate Minister will be reviewing Alberta’s 
FOIP Act. At this time, we don’t know the full scope of the 
review, or how or if it will take into account recommendations 
for amending the law resulting from the previous review; but I 
support any efforts to review the legislation with the intention 
of enhancing openness, accountability and transparency. I am 
looking forward to the opportunity to review and comment on 
any proposed legislative changes with these objectives in mind.

In the wake of recent media reports concerning Alberta Health 
Services and the disclosure of expenses of senior officials with 
the former Capital Health Authority, we have also heard that the 
Associate Minister will be “leading an initiative that will result 
in greater transparency on travel and expenses, with stricter 
reporting requirements for Cabinet Ministers, as well as executives 
in government and in agencies, boards and commissions.” My 
Office will be contributing to this initiative by reviewing best 
practices from other jurisdictions, identifying guiding principles, 
and making recommendations as may arise.

In my view, the recent expenses incident has served two important 
purposes: first, it has shown the vitally important role that access 
to information, and Freedom of Information legislation, plays in 
ensuring government accountability; let’s not forget the whole 
issue came to light as the result of an FOI request. And second, 
public response to the incident has provided a clear direction and 
mandate for the Alberta government: citizens want transparency, 
accountability, and openness. Alberta has an opportunity to lead 
in this arena. It’s time to make the most of it.

Jill Clayton is Alberta’s third Information and Privacy Commissioner, a nonpartisan Officer of 
the Legislature and independent of government. The Information and Privacy Commissioner 
has the requisite authority to perform the broad range of responsibilities, duties and 
functions prescribed in the Freedom of Information and Protection of Privacy Act, the Health 
Information Act, and the Personal Information Protection Act.

Where are we Going? 
Continued from page 9
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Canada’s Access to Information Act turns 30, but who’s looking or caring?
Parliament has done nothing for the Access to Information Act, which can be a legal 
weapon that sheds light into corrupt practices, government waste, unhealthy consumer 
and environmental situations, and government privacy intrusions.

There has been little public notice that it was 30 years ago this June that the House of 
Commons passed both Canada’s Access to Information and Privacy acts. This contrasts with 
the many public commentaries earlier this year on the impact 30 years of living with the 
Charter of Rights and Freedoms has had on Canada.

Yet, it took nearly 10 years of very public campaigning for access and privacy rights by groups 
that I was a part of like ACCESS and the then Canadian Rights and Liberties Federation before 
the acts’ June 1982 passage.

Both acts are now engrained in Ottawa’s daily routines even though they continually meet 
institutional resistance. Thirty years of thousands of access and privacy requests have not, 
however, had a significant impact on Ottawa’s landscape. That’s in part because both acts as 
enacted have been deeply flawed, offer little privacy protection and minimal disclosure and 
are beholden to the protection of government and special interests.

There is still no progressive road map in place to change that reality. Parliament itself cannot 
take credit for nurturing or improving either act’s viability—which is why both acts are so 
broken and endangered.

Still, what has been mine and other users’ experience with both acts is that access can be 
a legal weapon that gives glimpses into corrupt practices, government waste, unhealthy 
consumer and environmental situations, and government privacy intrusions.

On the privacy side, Cabinet ministers and officials since 1982 like Public Safety Minister Vic 
Toews have been walking all over the Privacy Act’s protection collection and retention code.

There have been many causes for such concern; from massive personal information 
computer matching by federal agencies, to border agents eager to install expensive 
eavesdropping equipment, to police pressing for warrantless internet access, to officials 
tracking and restricting the content of public postings on government social media sites.

One of the biggest threats to Canadians’ personal information has come from anti-privacy 
measures in the United States such as the Patriot Act and by Canada passing passenger 
information legislation that overrode the Privacy Act so as to satisfy American interests.

Public opinion polls have, however, consistently shown that Canadians throughout the years 
have been disquieted about privacy invasions by the federal government and by others.

The current Privacy Commissioner Jennifer Stoddart, for one, has called the federal Privacy 
Act a weak act in need of much reform and strengthening. Many technological changes have 
made “Mack Truck” surveillance inroads into what is left of privacy. The best change that 
occurred was when some privacy protection was extended to the federally-regulated private 

Open Government
By Ken Rubin

...12

Parliament has done 
nothing for the Access to 
Information Act which can 
be a legal weapon that 
sheds light into corrupt 
practices, government 
waste, unhealthy consumer 
and environmental 
situations, and government 
privacy intrusions.

mailto:Subscriptions@AMINAcorp.ca


Autumn 2012 |  THE WINSTON REPORT  |  Subscriptions@AMINAcorp.ca  |  page 12

sector via the Personal Information Protection and Electronic 
Documents Act.

On the access side, Canada’s Access to Information Act, that I 
began using in 1982 even before its July 1, 1983 implementation 
date, has attracted remarkably low usage and been met with 
many barriers, including from those in leadership roles.

Each of Canada’s seven Prime Ministers so far has contributed 
to making the Access to Information Act so dysfunctional. Even 
PM John Turner, whose term of office was very brief, succeeded 
in taking away the right to access Cabinet discussion papers. PM 
Brian Mulroney got very defensive about his travel expenses and 
superimposed more bureaucratic early warning devices to ward 
off quick or easier access. Jean Chrétien did everything he could to 
hide his government’s sponsorship and other spending practices 
and was inclined to let bureaucrats tighten secrecy practices or 
let the events of Sept. 11, 2001 dictate much more state secrecy.

Yet it’s PM Stephen Harper’s brazen centralized vision, gagging 
of bureaucrats, record manipulations and 
dumping that has stood out, stifling any hope 
for better disclosure. Modest suggested 
changes proposed in the last decade have 
been turned aside. Harper’s 2007 omnibus 
Accountability Act access changes—far from 
being directed at altering Ottawa’s culture of 
secrecy—embraced that culture and added 
further grounds for exemptions.

One example of just how embedded 
Ottawa’s secrecy obsession has become is 
found in PCO’s total exemption on national 
security and policy advice grounds of a short 
June 17, 2011, memo to Prime Minister 
Harper by PCO Clerk Wayne Wouters 
concerning a Harper telephone call to U.S. 
President Barack Obama.

Sadly, as The Ottawa Citizen reported on 
June 24, the pro-active public opinion polling 
minimal disclosure requirements under the 
Accountability Act are being turned on their 
head. That’s because important polls like 
Finance’s surveying of Canadians’ views on the economy are now 
having the analysis of polling results done internally and those 
results are not posted or readily available and can be hidden. Such 
government creative avoidance end runs are putting Treasury 
Board Minister Tony Clement’s open government claims to shame.

It’s now at the point where the Privy Council Office dictates that 
at least an additional 240-day period is imposed on departments 
to consider whether records requested concern Cabinet. PCO has 
even introduced a silly rule that makes departments purchase 
and spend time placing and punching those records with claims 
of being Cabinet confidences into three-ring binders for shipping 
off for a slow central PCO review.

Before Ottawa lived by the traditional 30-year archival record rule 

before “regular” access could be granted to some of Ottawa’s 
more reputedly “sensitive” public records. Now, this has been 
superseded with instances of permanently excluding certain 
“sensitive” records from any public access such as in the nuclear 
safety field.

It would be nice to expect better access to information under 
our prime ministers. But the next 30 years does not look all that 
promising.

The future looks more like what recently took place in 
Newfoundland and Labrador where regressive changes were 
made by the provincial Conservative government to restrict public 
access to audit and other reports, including on broader Cabinet 
confidences grounds. That’s despite opposition parties trying all-
night filibusters to prevent such changes.

Access legislation now the norm in every province and territory, 
has seen access users being treated more as the “enemies” who 
can tend to make too many “frivolous” and demanding requests. 

That in turn leads to flagging such requests 
as “red alerts” because some embarrassing 
tidbits of data many months later may get 
released.

In 1982, there were just over 10 countries 
with ATI legislation. Now, there are an 
estimated 90 countries. But by 2011, Canada 
has been rated 51st in the world on a list of 
89 freedom-of-information rankings, and 11 
spots lower on the list than when it was first 
released last September, according to the 
Halifax-based Centre for Law and Democracy 
and Access Info Europe of Madrid.

International advocacy groups are currently 
debating whether the gains made around 
the world in freedom-of-information 
legislation in the last 10 years are under 
threat. They too recognize that they will 
need to spend more time defending such 
gains and preparing for greater institutional 
resistance.

The needs and aims of the Canadian Access to Information and 
Privacy acts have gone their separate ways since 1982. But neither 
act has aged well or achieved the transparency and privacy 
protection goals they set out to address.

These days the acts are officially barely tolerated, and are far from 
being considered well-respected, constitutionally guaranteed, or 
effective rights.

It has been and will remain an uphill fight to gain better access 
and privacy protection and bring government accountability to 
the forefront.

Ken Rubin, a pioneer in the access and privacy fields, can be reached at kenrubin.ca or 
kenrubin@rogers.com

Open Government 
Continued from page 11
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Advocacy for Access to Information: 
Achievements and Challenges

By Diana Bancheva

Access to Information Programme has summarized the speeches and the outcomes of the 
discussions during the conference Advocacy for Access to Information – Achievements and 
Challenges.

During the two days conference held by Access to Information Programme (AIP) on 15-16 
June 2012 in Sofia, Bulgaria, leading organizations in the access to information area from 
12 countries (Armenia, Bulgaria, Canada, Cyprus, Georgia, Macedonia, Poland, Russia, 
Romania, the Czech Republic, Spain, UK) shared achievements and discussed the challenges 
for the freedom of information advocates.

The conference was dedicated to the 15 years experience accumulated by Access to 
Information Programme in the advocacy for freedom of information in Bulgaria and abroad.

Part of the participating organizations are founders of the International Freedom of 
Information Advocates Network – established on September 28, ten years ago during a 
similar conference held by Access to Information Programme in Bulgaria.

The participants in the conference outlined the ACHIEVEMENTS reached as a result of the 
advocacy work in the field of access to information during the past years.

In the field of access to information legislation
• During the past 15 years, the right of access to information has been constitutionally 

granted as a human right in many countries and legal guarantees were established in a 
number of states;

• During the past 15 years, access to/freedom of information laws were adopted in 90 
countries with the active advocacy work of the civil society;

• There has also been a massive growth in the number of civil society organizations working 
on this key right globally;

• International recognition of the right to information was achieved – in 2006 by the Inter-
American Court of Human Rights; in 2009 by the European Court of Human Rights; in 
2009 with the Lisbon Treaty – constitutional recognition of the right at an EU level; in 
2011 by the UN Human Rights Committee;

• The first international legally binding instrument was adopted by the Council of Europe – 
the Convention on Access to Official Documents; 

• The first Right to Information Rating was launched ranking access to information laws. 
The RTI Rating opens the opportunity for further advocacy for improving the legislation.

In the area of monitoring of the law implementation and proactive publication 
of information by state institutions
Monitoring of the access to information law implementation is a powerful 
advocacy tool for improving the access to information state
During the past 15 years, different methodologies were developed and applied for the 

The right of access to 
information is an important 
prerequisite for civil 
participation and campaigns 
for better public policies
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• Civil society also has a role in the proactive publication 
by launching Internet portals collecting already published 
information.

The right of access to information is an important 
prerequisite for civil participation and campaigns for 
better public policies
• The right of access to information is a successful tool for 

achieving real participation in the discussion and adoption 
of important political decisions, as well as for ensuring 
transparency of decisions taken;

• Access to information can facilitate changes in policies and 
decisions which are not in public interest;

• The exercise of the right of access to information in campaigns 
and public participation leads to changes in the practices of the 
institutions in the direction of opening to the citizens.

The benefit of the access to information law for 
journalistic investigations has been more and more 
comprehended
In the countries which have adopted access to information laws 
during the past 15 years, the use of the procedures of the law by 
journalists has gone through several phases:

• Using the access to information law, the journalists act in public 
interest, they strengthen their position as watchdogs, and thus 
increase the trust in journalist reporting and involve citizens in 
public debates;

• Tactics for obtaining information and avoiding litigation 
have been developed – collecting information from different 
sources, cross-checking with public registers, re-formulation of 
requests, etc.

• The referral to information/documents obtained under the 
access to information law or from public registers has become 
the best protection against libel and defamation suits. 

The advocacy on the base of legal help and litigation 
resulted in
• Broad interpretation of the definition of public information;

• Narrow interpretation of the restrictions to the free access to 
information;

• The application of the harm test and the overriding public 
interest test;

• Silent refusals are subject to judicial review.

As a result of the raising awareness campaigns on the 
right to information
• Active national coalitions of nongovernmental organizations, 

journalists and citizens were established;

monitoring of the access to information laws implementation on 
a national and global level.

Currently, the monitoring of the online disclosure of public 
information has become especially important. Most of the 
national access to information laws set forth obligations for 
proactive publication of common categories of information and 
information resources. Along with the development and use of 
the information technologies, this proactive publication gains 
momentum.

• The results of the monitoring of the proactive publication:
• Serve to evaluate the activities of the obliged bodies and to 

create pressure on poor performers;
• Allow for the creation of ratings;
• Create competition between the obliged bodies;
• Push for respect to the obligations by the responsible 

officials;
• Bring to real cooperation between independent experts/

advocates and responsible officials in the proactive 
publication of information which results in enhanced 
openness;

• Are easy to cover by the media.

Advocacy for ATI: Achievements and Challenges 
Continued from page 13
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Advocacy for ATI: Achievements and Challenges 
Continued from page 14

• The percentage of those aware of their right of access to 
information and active in exercising this right has increased 
globally;

• The International Freedom of Information Advocates Network 
has expanded massively to over 200 organizational members;

• The popularity and significance of the International Right to 
Know Day – 28 September, has increased. It is celebrated by 
NGOs, Access to Information Commissions and Commissioners, 
and state institutions all over the world, and has been formally 
recognized in many countries.

Open Government Partnership Initiative
• Open Government Partnership is built upon three main pillars – 

transparency, civil participation, accountability, with the use of 
the new technologies for their achievement as a cross-cutting 
theme;

• The initiative aims to impose and develop these principles 
globally, and to expand the space for these positive social 
outcomes;

• 90 countries have effective laws on access to/freedom of 
information, which give a solid foundation for the development 
of the Initiative;

• Currently 55 countries have joined;

• Accumulated knowledge and expertise by civil society 
organizations with experience in advocacy for access to 
information, transparency, and accountability.

Despite the positive results and the number of achievements, 
there are still CHALLENGES before the access to information 
advocates.

In the area of the access to information legislation
• An extensive campaign is necessary for the ratification of the 

Convention on Access to Official Documents in order for it to 
come into force;

• The attempts to decrease the access to information standards 
both on national and international level still continue;

• Too many laws have broad regimes of exceptions;

• Not all access to information laws have in their scope the 
legislative and the judicial bodies;

• The lack of transparency in the legislative process and decision 
making inside government is still a persisting problem.

...16
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Advocacy for ATI: Achievements and Challenges 
Continued from page 15

In the proactive publication of information by state 
institutions
• Advocates will have to work for the further development of the 

legal framework for online proactive publication of information;

• Regarding the monitoring of proactive publication, there is a 
field for cooperation and sharing of methodologies; 

• Within the evaluation of the online publication, special focus 
should be given to:

• Is the published information easy to find;
• Accessibility of the published information – i.e. complex issues, 

such as budget data, to be presented in understandable forms;
• Is the information up-to-date;
• Is it machine-readable, does it allow for reuse or other use;
• Is the published information adapted to the needs of people 

with disabilities.

The right of access to information is an important 
prerequisite for civil participation and campaigns for 
better public policies
• Public participation in the discussion of draft legal acts and 

public policies sets new requirements for the timely and 
complete publication of the documents subject to discussion;

• The monitoring on public policies by interested groups and 
NGOs requires access to information about the way in which 
decisions have been taken;

• The mentality of the administration/authorities to “protect” the 
information and to hide behind formalities are still obstacles to 
the free access to information and hampers civil participation 
in the discussion of policies;

• A number of state and municipal companies are still out of 
the scope of the bodies obliged to provide information which 
results in difficult obtaining of information from them.

Access to information for journalistic investigations

• To develop/raise the understanding about the benefits of using 
the access to information law by journalists;

• To use open data for revealing maladministration and for doing 
investigations;

• Professional journalism should use the right of access to 
information and oppose the PR approach and the copy-paste 
journalism;

• Avoiding litigation by using successful tactics for obtaining 
information.

Problems arising from access to information legal help 
and litigation
• Duration and costs of the litigation;

• The necessity for expert capacity in order to litigate;

• Inconsistent practices in balancing the right to information 
and the protection of personal data, classified information and 
preparatory documents;

• Lack of sanctions for non-compliance with the access to 
information law;

• Some countries lack administrative oversight body, which could 
substantially reduce litigation.

Raising awareness campaigns
• There is a permanent need for raising awareness since the civil 

activity is not a constant;

• Freedom of Information Advocates should be flexible and 
respond to the changing milieu, the needs and the interests 
of the citizens, and use the new technologies to increase the 
scope of their campaigns;

• Raising awareness campaigns in regions going through 
reconciliation–access to information should get into the agenda 
of the government, the politicians, and the society;

• Increasing the scope and the effect of the Right to Know Day.

Open Government Partnership Initiative
• The focus of the national action plans is currently on the 

electronic government and open data, rather than on the 
access to information and civil participation;

• Some national action plans do not contain commitments to the 
improvement of the access to information practices and/or the 
legislation;

• It is necessary that national nongovernmental organizations 
with accumulated experience and other actors take part in 
the monitoring and evaluation of the implementation of the 
national action plans;
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• It is necessary that Access to Information Advocates and Open 
Data Advocates cooperate;

• There is a constant need for resources for the monitoring and 
evaluation of the implementation of the national action plans;

• A lot of governments use the Initiative only as an image lifter 
before the society. The promises they give in the national 
plans are often older commitments, too broadly formulated or 
almost insignificant, which undermines their participation and 
the Initiative as a whole.

• It is still unclear how the Independent Expert Panel and the 
Independent Reporting Mechanism will be settled and how 
they will function.

Participating organizations

Access to Information Programme, 
Bulgaria
Access Info Europe
Association of Leaders of Local Civic Groups (SLLGO), Poland
Centre for Law and Democracy
Codru Vrabie, Member of the Steering Committee of the Freedom 
of Information Advocates Network
Cyprus EU Association
Foundation Open Society Macedonia
Freedom of Information Foundation, Russia
Freedom of Information Center of Armenia
Institute for Development of Freedom of Information, Georgia
Open society p.b.a., the Czech Republic
Statewatch

© 2012 Access to Information Programme — AIP - www.aip-bg.org 
Reprinted with permission

Diana Bancheva is the Communication Officer for the Access to Information Programme and 
can be reached at diana@aip-bg.org

Advocacy for ATI: Achievements and Challenges 
Continued from page 16

96 Countries with ATI Provisions
As of July 1, 2012, with the passing of the 
Law of the Right of Access to Information 
in Yemen, 96 countries in the world have 
an access to information law, actionable 
ATI decree or actionable constitutional 
provisions. 

Visit http://www.right2info.org to view the list of countries 
with actionable ATI laws. 

Uruguay achieves adequacy
Uruguay has been declared 'adequate' by the European 
Union for the purposes of foreign data transfers. The country 
is the tenth to be recognized by the Commission as having an 
adequate level of protection for personal data. 

Uruguay joins Andorra, Argentina, Canada, Switzerland, 
Faeroe Islands, Guernsey, Israel, Isle of Man and Jersey. 

The US Department of Commerce's Safe Harbor Privacy 
Principles, the transfer of Air Passenger Name Record 
('PNR') to the United States' Bureau of Customs and Border 
Protection and the transfer of PNR data to Australia, have 
also been deemed by the Commission to provide adequate 
protection. 

The Commission's decisions on adequacy can be found on its 
website.

Information of High Public Interest
The right to information increases with the importance of 
the information at issue to the individual or society. Matters 
of particular importance include the competency for public 
service of public officials and candidates, the functioning of 
government and public agencies, and public health issues. 
The laws of several countries contain an explicit public 
interest override concerning some or all of the permissible 
grounds for exceptions to access, compelling the disclosure 
of information in the public interest.

The Inter-American Court of Human Rights and several 
national courts have also ruled that information must be 
disclosed when to do so serves a public interest, even if 
an important public or private interest could thereby be 
harmed, so long as the public interest in disclosure outweighs 
the likely harm. The Inter-American Court on Human Rights 
in its landmark Claude Reyes judgment became the first 
international court to recognize and affirm the vitality of the 
public interest and harm tests. It ruled that in all cases, a 
restriction of the right of access: ... must not only be related 
to one of the [legitimate] objectives [that justify it], but it 
must also be shown that disclosure could cause substantial 
prejudice to this objective and that the prejudice to the 
objective is greater than the public interest in having the 
information (evidence of proportionality). [Claude Reyes et 
al. v. Chile, Judgment of Sept. 19, 2006, para. 77].

The European Union has expressly recognized the public 
interest override in relation to commercial confidentiality. 
Article 4(2) of Regulation (EC) No 1049/2001, provides that, 
“[t]he institutions shall refuse access to a document where 
disclosure would undermine the protection of . . . commercial 
interest of a natural or legal person . . . unless there is an 
overriding public interest in disclosure.” [Regulation (EC) No 
1049/2001 of the European Parliament and of the Council of 
30 May 2001 regarding public access to European Parliament, 
Council and Commission documents, OJ 2001 L 145, p. 43].
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Access to Information Laws in Canada:
How Do We Compare?

By Toby Mendel

Canadians are often justifiably proud of their democracy and our country is respected 
around the world as a democracy leader. Indeed, when I introduce myself as a Canadian 
abroad, the first reaction I get is often a compliment on just this. But even justified pride 
should not become complacency, and good overall marks do not mean that performance 
is necessarily strong in every area. Research by the Centre for Law and Democracy (CLD) 
– an international human rights organization based in Halifax which promotes respect for 
foundational rights for democracy – suggests that Canada is lagging in the crucial area of 
access to information (which I prefer to call right to information as it has been recognized 
under international law as a human right).

The RTI Rating, a methodology for assessing the strength of the legal framework for the right 
to information, was produced by CLD, working with Access Info Europe (AIE), an organization 
based in Madrid, which focuses on the right to information. A rating of all 89 national right 
to information laws was released on International Right to Know Day, 28 September 2011, 
and the Rating now profiles the current 90 right to information laws globally (see http://
www.law-democracy.org/?page_id=1003). 

The heart of the RTI Rating is a set of 61 Indicators, each corresponding to a positive feature 
of an RTI law, such as clear timelines, narrow exceptions and so on. The Indicators are drawn 
from an analysis of all of the main international standards on RTI, as well as a comparative 
assessment of numerous right to information laws from around the world. An Advisory 
Council of global experts on RTI helped CLD and AIE develop the Indicators.

The Indicators are grouped into seven main categories, as follows: 

 Section Max Points
1. Right of Access 6
2. Scope 30
3. Requesting Procedures 30
4. Exceptions and Refusals 30
5. Appeals 30
6. Sanctions and Protections 8
7. Promotional Measures 16
 Total score 150

 
The four central features of an RTI system – Scope, Requesting Procedures, Exceptions and 
Refusals, and Appeals – are given an equal weighting of 30 points, while the other three 
features are given less weight so that overall the Indicators establish a balance of weighting 
among the different legal features required to ensure respect for RTI in practice.

Three observations are in order. First, the RTI Rating only assesses the legal framework for 
RTI, not the way in which this framework is implemented. This explains some apparent 
abnormalities, such as an otherwise very open country like Sweden languishing in 29th place 
while El Salvador, which just passed its law in 2011, is in 6th place. But the fact remains that 
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requesting procedures and right of access; 43% on scope; and just 
37% on exceptions and refusals. 

The very poor score on exceptions is of particular concern, since 
this is the part of the law that defines the line between openness 
and secrecy, which is central to what information is made public 
in practice. Put differently, if a law renders too much information 
secret, even the best procedures and oversight systems will 
not enable public access to information, the whole underlying 
rationale of an RTI law. The Canadian law demonstrates serious 
weaknesses in terms of all of the key structural features of a good 
regime of exceptions: it preserves a large number of overbroad 
secrecy laws; it has several illegitimate exceptions; too many of its 
exceptions are not harm based; it has a very weak public interest 
override; and it lacks a proper system of overall time limits for 
exceptions. 

Despite this poor score, the federal government has expressed no 
interest in amending the Access to Information Act. Canada has 
joined the Open Government Partnership (OGP), a joint initiative 
of Presidents Obama and Rousseff (of Brazil), which brings 
together relatively open countries that make a commitment to 
become more open. A key part of the OGP is for countries to 
develop Action Plans on what they propose to do to become more 
open. The Canadian Action Plan says nothing about reform of the 
Access to Information Act, although it does propose to enable 
electronic requests (something that many both developed and 
less developed countries have already done). 

CLD intends to release a full rating of all Canadian jurisdictions 
(federal, provincial and territories) shortly. We have so far done 
initial ratings of seven provinces (Alberta, British Columbia, 
Manitoba, Newfoundland and Labrador, Nova Scotia, Ontario and 
Saskatchewan). None make the century club, but British Columbia, 
the best so far, is close at 98 points. Saskatchewan is currently the 
weakest (73 points), followed by Canada (79), Alberta (80), Nova 
Scotia (87), Ontario (90), and Manitoba and Newfoundland and 
Labrador (both 93) (note these are still preliminary ratings).

The data supports a few interesting observations. First, the 
regime of exceptions is a weak area across the country, with an 
overall average score of 45%. Although promotional measures is 
the lowest category, with a 36% average, exceptions is well below 
any other category (all of which are 60% or higher). This highlights 
a serious structural weakness across the country in this key 
category, a real Achilles’ heel given the importance of exceptions. 
Canadian jurisdictions do best on appeals, with an average score 
of 73%, although a good review process can do little to remedy 
overbroad regimes of exceptions.

The average total score across the Canadian jurisdictions CLD has 
so far rated, of just 86.6 points, represents 43rd position among 
countries globally, just behind Hungary and Bulgaria. This is not 
good enough. It is high time for Canada to address this serious 
weakness in its democratic framework. 

Toby Mendel is the Executive Director of the Centre for Law and Democracy and he can be 
reached by email at toby@law-democracy.org or by phone on 902.431.3688.

How Do We Compare?
Continued from page 18

a strong legal framework is the backbone of a good RTI system, 
and beyond its high profile comparative ranking, the RTI Rating 
allows for a very precise analysis of the ways in which RTI laws 
could be improved.

Second, the RTI Rating does not cover proactive publication, even 
though this is agreed to be a key element of a strong RTI regime. 
The key reason for this is that in many countries, actual practice 
on proactive publication has gone so far that the minimum 
requirements set out in the law are no longer really relevant. 
Trends towards e-government and open data have rendered this 
even more the case.

Third, no rating of this sort can claim to be perfectly scientific. 
It is possible to debate the value assigned to certain indicators 
and ensuring standardization across very different legal systems 
necessarily involved some difficult decision-making. At the 
same time, the RTI Rating does give a very accurate picture of 
the strength of the legal environment for RTI and, as noted, it is 
particularly useful for assessing gaps in the legal framework which 
need to be filled.

Overall, the RTI Rating is an extremely stringent assessment, 
based on the highest international and comparative standards. So 
it is not surprising that no country got full points. However, the 
top scoring country – Serbia – got 135 points out of the possible 
total of 150, a score of 90%, closely followed by India and Slovenia 
with 130 points (87%), demonstrating that very high values are 
possible. 

Some of the main conclusions of the study are as follows:
•  Laws which were adopted more recently tended to do better; 

of the 21 countries with scores above 100 (the ‘century club’), 
10 were in countries which adopted RTI laws since 2005, and 9 
since 2000. In general, these laws tend to have much stronger 
systems for oversight and enforcement, and better promotional 
measures.

•  Of the 21 countries with scores above 100, 9 are in East and 
Central Europe, 4 in each of Asia and the Americas, 3 in Africa 
and only one in Western Europe.

•  Europe overall accounts for 13 of the bottom 20 scores, 
primarily countries with older RTI systems which tend to be 
more limited in scope and have weaker appeals mechanisms.

Canada does poorly, currently standing in 54th place, with just 79 
points (53%) (it may be noted that positions constantly change 
as new countries adopt or amend laws and/or implementing 
regulations, and sometimes due to adjustments based on new 
information). It does best in terms of sanctions and protections 
(75%), and respectably well on appeals (73%), based on the 
independent Office of the Information Commissioner, but poorly 
on all other categories: 56% on promotional measures; 50% on 
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September 14-15. 3rd Annual Access to Information and Privacy 
Law Symposium. Ottawa ON

September 18-21. MISA BC Fall Conference. Chilliwack BC

September 19. Info Summit 2012: “This Time, It’s Personal: 
Freedom of Information and Privacy Under Government 2.0″ 
Vancouver BC

September 20. Open Data, Big Data, Yes...But NOT Personal 
Data. Toronto ON

September 20-21. Forum on Privacy Law and Compliance. 
Toronto ON

September 24. Sunshine Summit. Calgary AB

September 28. Sunshine Summit. Victoria BC

September 24-28. Right to Know Week

September 6-28. The Memory of the World in the Digital Age: 
Digitization and Preservation. Vancouver BC

October 2-4. EWF National Conference. Scottsdale AZ

October 4-5. Privacy Access & Security Congress. Ottawa ON

October 7-9. Law via the Internet Conference. Cornell Law 
School. Ithaca NY

October 7-10. Amsterdam Privacy Conference (APC 2012). 
Amsterdam, The Netherlands

October 12. CAI Security Symposium. Highland Heights KY

October 19. The Data Effect. Toronto ON

October 20-25. 18th World Congress on Information 
Technology (WCIT 2012). Montreal QC

October 30-31. FATCA Compliance Solutions. Toronto ON

January 23-25, 2013. Computers, Privacy and Data Protection 
CPDP 2013 – Reloading Data Protection. Brussels

January 30, 2013. Data Privacy Day

 
Details of these and other data privacy, access, governance and 
information risk management events are at www.AMINAcorp.ca

Upcoming Events

7th Annual National FOI Audit
As was said by the legendary Washington Post publisher, Phil 
Graham, “journalism is the first draft of history.” But without 
Freedom of Information laws, some of our history might never 
have even made it to that first draft.

Freedom of information legislation is a vital tool for journalists 
across the country, helping to keep governments open and 
accountable. Indeed, many of the country¹s biggest stories in 
recent years stemmed from FOI requests. Yet, the public¹s right to 
know is not to be taken for granted.

For the past five years, Newspapers Canada has published an 
annual Freedom of Information audit, testing the compliance of 
more than 100 government departments and agencies at the 
federal, provincial and municipal levels with their respective 
freedom of information laws. The audit checks whether requested 
information is delivered on time, and how much information that 
falls under FOI legislation is actually made available.

The report is one-of-a-kind in Canada, and is the product of an 
independent process led by Fred Vallance-Jones, an award-
winning investigative journalist and professor of journalism at the 
University of King¹s College, Halifax.

Over the years, the audit has highlighted the fact that our nearly 
thirty-year history as a leader in access to information, these 
regimes are far from perfect. The principle of open government 
is under threat from legislation that is in need of modernization, 
patchy compliance with existing FOI regulations, and, as we saw 
this year in Newfoundland, a risk that access rights will be eroded 
by governments.

The report from this year¹s FOI audit will be released during Right-
to-Know week. John Hinds, CEO of Newspapers Canada, will be 
discussing the results from this year¹s audit at CAPAPA¹s Sunshine 
Summit in Calgary on September 24th.
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The Olympics are in Full Swing and the Branding Police 
are Out... 
When a local British bakery arranged its bagel display as the Five 
Rings Symbol, it was ordered to remove it. The " Olympic" Café 
also changed its name to the "Lympic" Café after its owner was 
threatened with a law suit. This is what zealous protection of 
a trademark looks like: wanting to limit the use of the Olympic 
brand for fear that it will lose its value, the IOC cracks down on 
unauthorized Olympic expression. It worries that the valuable 
sponsors will no longer be willing to pay to be rightfully associated 
with the Olympic brand, if the brand is too widely used. 

The protection of commercial trademarks can take place at the 
expense of freedom of expression. To criticize, to make a parody, 
to celebrate or denigrate the Olympics, one may want to use its 
symbols. Corporations who own trademarks may welcome the 
free publicity that they get when people use their slogans , logos 
or names, as in " You look straight out of Mad Men" or "Just Do 
it". However, many resent having their precious image and brand 
used to criticize them or associated with campaigns that they 
do not approve. In that case, they may send a threatening letter 
demanding that the website owner, painter, or filmmaker cease 
and desist, and stop using a particular brand, logo, name, colour, 
or groups of colour. How far can that go?

As a defender of free expression, the Canadian Civil Liberties 
Association, is always concerned when manners of speaking, of 
writing, of painting or of creating are curtailed. We are particularly 
concerned when it is done in the name of the law. Many people 
are intimidated by the threats, veiled or more evident, of a letter 
from a lawyer, and will quickly comply to avoid any law suits, 
just as the Olympic Café became the Lympic Café in order not to 
offend the powerful Olympic Committee. At times, people may 
obey even if there is no reason to do so, because they fear the 
expense of defending themselves. If something like that has 
happened to you, if you have received a letter, notice, order to 
desist from using a particular logo, colour, name in your political 
or artistic work, call us.

CCLA is interested in monitoring the use of Strategic Lawsuits 
Against Public Participation (SLAPPs) and protect free expression, 
particularly in relationship with trademarks.

What is a SLAPP?
Strategic lawsuits against public participation (SLAPP) are lawsuits 
targeted against individuals or groups who have spoken out or 
taken a particular position on a matter of public interest. The 
effect of SLAPPs is to silence voices through intimidation and the 

Les Jeux olympiques sont en plein essor et le contrôle 
policier de l'image olympique est à l'œuvre
Une boulangerie anglaise a récemment dû modifier sa vitrine 
où cinq bagels étaient placés entrelacés à l'image des anneaux 
olympiques : les autorités locales lui ont ordonné. Le Café 
«Olympique» a changé son nom en café "LYMPIQUE" Café après 
que son propriétaire ait été menacé d'une action en justice. Voilà 
à quoi ressemble la protection zélée de la marque : le Comité 
international olympique veut limiter l'utilisation de la marque 
olympique, de peur qu'elle perde de la valeur. Le CIO réprime 
donc l'expression olympique non autorisée. Il s'inquiète du fait 
que ses commanditaires ne seront plus disposés à payer pour être 
associés à juste titre avec la marque olympique, si cette dernière 
est trop largement utilisée.

La protection des marques commerciales peut s'exercer au 
détriment de la liberté d'expression. Pour critiquer, parodier, 
célébrer les Jeux olympiques ou les dénigrer, on peut vouloir 
utiliser ses symboles. Les sociétés commerciales qui détiennent 
des marques de commerce sont souvent enchantées de la 
publicité gratuite qu'elles obtiennent quand les gens utilisent 
leurs slogans, logos ou noms, comme dans "Tu as l'air sortie 
tout droit de Mad Men". Cependant, elles sont plus réfractaires 
lorsque leur image de marque est utilisée pour les critiquer ou est 
associée à des campagnes qu'elles n'approuvent pas. Dans ce cas, 
les sociétés peuvent envoyer une lettre de menaces exigeant que 
le propriétaire du site, peintre, cinéaste cesse immédiatement 
d'utiliser une marque particulière, le logo, le nom, la couleur, ou 
des groupes de couleur. Jusqu'où cela va-t-il?

En tant que défenseur de la liberté d'expression, l'Association 
canadienne des libertés civiles, est toujours préoccupée lorsque 
des manières de parler, d'écrire, de peindre, ou de créer sont 
circonscrites. Nous sommes particulièrement préoccupés quand 
cela est fait au nom de la loi. Beaucoup de gens sont intimidés 
par les menaces, voilées ou non, d'une lettre d'un avocat, et vont 
rapidement se conformer pour éviter toute poursuite judiciaire, 
tout comme le Café Olympique est devenu le Café LYMPIQUE 
afin de ne pas offenser le puissant Comité olympique. Parfois, les 
gens peuvent obéir, même si il n'y a aucune raison de le faire, 
parce qu'ils craignent les frais associés à une défense. Si cela vous 
est arrivé, si vous avez reçu une lettre, un avis, vous intimant de 
renoncer à un logo particulier, appelez-nous.

L'ACLC est intéressé à contrôler l'utilisation des poursuites 
stratégiques contre la participation du public (SLAPP) ou 
poursuites-baillons, et de protéger la liberté d'expression, en 
particulier en relation avec des marques de commerce.

Qu'est-ce qu'une poursuite-baillon?
Les Poursuites stratégiques contre la participation du public 
(SLAPP) sont des actions judiciaires ciblées contre des individus 

Olympics and the Branding Police

By Nathalie Des Rosiers
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threat of expensive litigation. Resources are redirected to dealing 
with the legal matter and away from the original public criticism. 
The CCLA is concerned about this potential misuse of the civil 
justice system by powerful litigants to quash meaningful counter-
perspectives and dissent on issues of public importance. We are 
also concerned about the chilling effect SLAPPs can have on other 
potential participants in public debate.

What is a trademark?
A trademark is a mark that is used as a way to indicate the source of 
commercial wares or services. It serves to distinguish those wares 
and services of one maker from those of others. So, for example, 
a consumer who encounters a running shoe with a swoosh on 
it, will know that it was produced by the Nike Corporation. In 
recent years, with the rise in "branding," trademarks have come 
to express complex and shifting messages about identity. This is 
one of the reasons that trademarks have come to be culturally 
significant for commercial and critical purposes, with individuals 
and organizations seeking to engage them in their expressions.

The boundaries of trademark infringement remain unclear, as 
there is a push for the expansion of trademark rights alongside 
a pushback from those who recognize the important role 
trademarks play in other areas of cultural expression. 

If you’ve got a story about trademark-related SLAPPs, threatening 
legal letters or other attempts to intimidate, we’d like to hear it! 
Please contact us at: outreach@ccla.org.

 

ou des groupes qui se sont prononcés sur une question d'intérêt 
public. L'effet des poursuites-baillons est de faire taire les voix 
par l'intimidation et la menace de litiges coûteux. L'ACLC est 
préoccupée par ce mauvais usage du système de justice civile par 
les plaideurs puissants pour contrer les contre-perspectives et 
des opinions dissidentes sur les questions d'importance publique. 
Nous sommes également préoccupés par l'effet paralysant que 
les poursuites-bâillons peuvent avoir sur d'autres participants 
potentiels dans le débat public.

Qu'est-ce qu'une marque de commerce?
Une marque de commerce est un signe utilisé pour indiquer la 
source de marchandises ou de services commerciaux. Elle sert à 
distinguer les marchandises et les services d'une fabricant à l'autre. 
Ainsi, par exemple, un consommateur qui voit une chaussure de 
course avec un swoosh saura qu'elle a été produite par la Société 
Nike. Ces dernières années, avec la montée du "branding", des 
marques de commerce sont venus à exprimer des messages 
complexes sur l'identité. C'est une des raisons pour lesquelles 
les marques en sont venues à être culturellement significatives 
à des fins commerciales et critiques. Les limites juridiques de la 
contrefaçon de marques restent floues, comme il y a, à la fois, 
une pression pour l'expansion des droits de marque , aux côtés 
d'un refoulement de ceux qui reconnaissent le rôle important des 
marques de commerce pour l'expression culturelle. 

Si vous avez une histoire à propos des marques de commerce et 
de poursuites-baillons, ou autres tentatives d'intimidation, nous 
aimerions l'entendre. S'il vous plaît contactez-nous à outreach@
ccla.org.

The Office of the Australian Information 
Commissioner is examining how Australian 
Government agencies manage public sector 
information (PSI). Results indicate agencies 
find the following principles the most 
challenging to implement: Thirty per cent 
found discoverable and useable information 
the most difficult; 28% open access to 
information a default position; 17% robust 
information asset management, 9% clear 
reuse rights, 7% effective information 
governance, 5% engaging the community, 
2% appropriate charging for access and 2% 
transparent enquiry and complaint process. 

Olympics and the Branding Police 
Continued from page 21
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Former federal Information Commissioner Robert Marleau was recently appointed as 
the first Integrity Commissioner for the City of Ottawa.

The Integrity Commissioner, whose powers and duties are set out in the Municipal Act, 
2001, will report directly to Council and oversee the City’s new Lobbyist Registry, which 
comes into effect on September 1, 2012.

In addition to the role of the Lobbyist Registrar, Mr. Marleau will fulfill the role of the City’s 
Meetings Investigator and provide input in creating a Code of Conduct for Members of 
Council, as well as any related policies, including the Expense Policy and Gifts Registry. 
Following Council adoption of these policies, the Integrity Commissioner will oversee their 
implementation, providing advice to Members of Council, issuing interpretations and, 
where necessary, investigating complaints and recommending sanctions.

Mr. Marleau has 32 years of parliamentary experience, including 13 years spent as the Clerk of the House of Commons. He has also 
served as the interim Privacy Commissioner of Canada and as the Information Commissioner of Canada.

Mr. Marleau has received many honors in recognition of his service to the people of Canada, including a Queen Elizabeth Golden 
Jubilee Medal, Canada 125 Medal, Commander, Ordre de la Pléiade et de la Francophonie and a Doctorate Honoris Causa from the 
University of Ottawa.

The Commissioner will produce an annual report summarizing complaints, investigations and advice and will make recommendations 
for any improvements to the accountability policies he oversees. Rulings and periodic reports by the Integrity Commissioner will 
be posted on ottawa.ca.

City Council approved the establishment of an Integrity Commissioner on July 11, 2012 as a key component of the Accountability 
Framework. Mr. Marleau was appointed from a pool of 18 candidates, 6 of whom were interviewed by a selection panel consisting 
of the City Clerk and Solicitor, the Auditor General and the Deputy City Clerk.

City of Ottawa Integrity Commissioner 
Robert Marleau

The Constitution Unit at University College London recently published a major study of the impact of Freedom 
of Information on Local Government in England. The study is the first systematic study of the objectives, 
benefits and consequences of FOI and English local government. Dr. Benjamin Worthy, one of the study’s 
authors, teaches a postgraduate course on Governance of the Information Society at University College London 
and summarizes the results of the study:

The FOI Act has made councils more open and transparent. Each year more and more questions have been asked with request numbers 
rising from around 60,000 a year in 2005 to nearly 200,000 in 2010. Underneath the media headlines about senior officials’ salaries, 
investments and the cost of dying, FOI is being used more quietly, day-to-day, by the public to find out about things that matter to 
them; allotments, parking, speed bumps etc. Businesses are using it to keep one step ahead of the competition and national and local 
pressure groups are making FOI requests on all sorts of topics from zoo licenses to libraries. It may even have helped to uncover a 
murder.

Some councils are more open and more at ease with FOI than others. A few have resisted and played games. Many are concerned it’s 
being ‘abused’ by businesses and journalists. Most of all officials are worried about how they will cope with rising request numbers 
with fewer resources. 

Since January 2011 councils have published all their spending over £500 on their websites (see here). The government hopes this will 
give transparency an extra push and also motivate ‘armchair auditors’ to check where and how councils are spending and misspending 
our money. The response has been mixed. Some councils have had no interest in their data, while elsewhere local newspapers have 
exposed controversial spending on string quartets or libraries, as have a few national 
newspapers. One official said the benefits are internal, as it has allowed councillors to 
understand their own budgets.

FOI and Open Data are working more and more closely with new online innovations, 
that allow data to be ‘mashed’ and sifted, and hyper local sites that serve as a 
platform for residents to talk about local issues. However, it remains to be seen if new 
technology and further local government reform helps or FOI or if it will be undermined 
by dwindling resources.
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Important Reading

The following items relate to transparency in the 
judiciary, notably about mechanisms of transparency and 
participation within the Judicial system.

Association for Civil Rights (ADC, Argentina) and the 
World Bank, Access to Information and Transparency in 
the Judiciary, Alvaro Herrero, Gaspar Lopez (2010). This is 
a guide to good practices from Latin America.

Due Process of Law Foundation (DPLF), 
Disclosing Justice: A Study on Access to 
Judicial Information in Latin America, (2007).

Due Process of Law Foundation (DPLF), 
Comparando Transparencia: Un estudio sobre 
acceso a la informacion en el Poder Judicial (Spanish, 2007).

Open Society Justice Initiative (OSJI), Report on Access to 
Judicial Information (2009). The report reviews the laws and 
practices of more than 15 countries on access to judicial records 
and information about the judiciary.

Supreme Court of Canada, Policy for Access to Supreme Court 
of Canada Records (2009): http://www.scc-csc.gc.ca/court-cour/
rec-doc/pol-eng.asp

Attorney General’s Department, New South Wales Government, 
Report on Access to Court Information (2008): http://www.
lawlink.nsw.gov.au/lawlink/legislation_policy/ll_lpd.nsf/vwFiles/
Access_to_Court_Information_(Final).doc/$file/Access_to_
Court_Information_(Final).doc

New South Wales, Court Information Act 2010: http://www.
austlii.edu.au/au/legis/nsw/consol_act/cia2010216/

County Court of Victoria, Access to Court Records: Discussion Paper 
(2005): http://www.countycourt.vic.gov.au/CA2570A600220F82/
Lookup/Publications_Reports/$file/Access%20to%20Court%20
Records%20DP.pdf

An employer’s guide to surveillance, searches 
and medical examinations. John C. O’Reilly, 
Katherine Ford. Toronto, ON: Carswell, c2012. HF 
5549.5 E428 O74 2012

Transparency, technology, accountability were the 
topics of discussion at the June 2012 Transatlantic 
Conference on Transparency Research, at which 
the following papers were presented:

Adams, Samuel – Transparency, Regulation and Economic 
Performance in Africa

Alers Tealdi, Lourdes – The Relationship between Fiscal 
Transparency and Knowledge Diffusion Variables: A Cross-Country 
Analysis

Bal, Roland – Organizing for transparency. The ranking of Dutch 
hospital care

Baume, Sandrine & Papadopoulos, Yannis – Bentham revisited: 
Transparency as a “magic” concept, its justifications and its 
skeptics

Bitton, Raphael – Espionage: The Bridge to Liberalism

Bogdani, Mirela – Legal Rules on Electoral Campaign Financing 
Albanian Case. Transparency of Money Flow in Politics

Bromberg, Daniel, Mohammed-Spigner, Deborah & Hartley, Roger 
– Pay to Play: A Framework to Evaluate Effectiveness

Buijze, Anoeska & Addink, Henk – An alternative legal take on 
transparency

Chapinski, David – A future need for prioritizing and identifying 
foreign data from internal and external sources

Cruz Prieto, Ricardo – On the disadvantages of transparency for 
government. Reflections on some arguments against transparency 
as a democratic reform strategy

De Fine Licht, Jenny – Does Actual Transparency matter? 
Developing an experimental design for testing the link between 
actual and perceived transparency in relation to perceived 
legitimacy

Elezi, Ermal & Harizaj, Miranda – Efficiency evaluation of the 
public e-procurement system in the reduction of corruption: the 
Albanian case

Field, Mark & Heard-Laureote, Karen – The antiseptic of sunlight? 
EU Transparency and the electronic registers: the case of the 
Commission Expert Groups
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According new research by FIPA, based on statistics published 
by the Chief Information Officer of BC, the last decade has seen 
a dramatic increase in the number of general FOI requests 
returned with ‘no responsive records.’

In a complaint to the Information and Privacy Commissioner, 
FIPA points out that overall non-responsive rates jumped from 
effectively zero in the 2002-03 fiscal to approximately 23% in 
2011-12.

What’s worse, these increases seem to be having their biggest 
effect on those likely to ask awkward or impertinent questions 
of the government. For example:

• Non-responsive FOI requests from media organizations 
went from 0% (2002-03) to 34% (2011-12)

• Non-responsive FOI requests from political parties went 
from 0% (2002-03) to 21% (2011-12)

• Non-responsive FOI requests from interest groups went 
from 0.05% (2002-03) to 18% (2011-12)

In her 2010 report on timeliness of FOI responses, Information 
Commissioner Denham wondered if the improving speed of 
responses by government was because they were “…simply 
denying access or determining there were no responsive 
records to their requests.”

It appears that FIPA might have the answer to her question.

The full complaint, including background data, is available at http://fipa.bc.ca/library/
Letters/Letter_to_Denham_Non-Responsive_Records_September2012.pdf
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Congress report warns: drones 
will track faces from the sky
The Federal Aviation Administration (FAA) is working on rules to 
integrate drones into airspace safety by 2015, and predicts that 
30,000 drones will fill American skies in less than 20 years.

Drones, or unmanned aerial vehicles (UAVs) are being considered 
for use in domestic surveillance operations, which might include 
in furtherance of homeland security, crime fighting, disaster relief, 
immigration control, and environmental monitoring.

Drones now in use can carry thermal imaging, high-powered 
cameras, license plate readers and LIDAR (light detection and 
ranging). According to a report by the Congressional Research, 
soft biometrics and facial recognition won t be far behind. 

The report is also concerned that the falling cost of drones 
could, in itself, exacerbate privacy concerns, noting that: access 
to inexpensive technology may significantly reduce budgetary 
concerns that once checked the government from widespread 
surveillance.

Darwin Moments 

Traffic cameras are often perceived as Big Brother or as cash cows and public sentiment has become quite evident in many cities that 
use speed-on-green and red-light cameras to ticket drivers. Traffic cameras have come under fire —quite literally.

Within a matter of weeks in one Maryland county alone someone pulled a gun out and shot a camera. Another speed camera was 
flipped over (which must have taken some considerable effort considering the size and weight of camera units). Yet another camera 
was visited by someone who cut off one of the camera’s four legs, and left.

At a cost of $30,000 to $100,000 to replace a traffic camera, authorities have started installing cameras to 
watch the cameras and perhaps gather evidence to be able to catch or prosecute the vandals. 

They’ve taken the additional step of marking the cameras to let people know that there is surveillance.

City officials in Maryland and elsewhere across North America deny that traffic cameras are a cash grab or a 
case of Big Brother, and claim they’re a way to keep the public safe from reckless drivers.

Science Fiction is Real Life
Birthmarks, be damned: the FBI has officially started rolling out 
the Next Generation Identification (NGI) program, a state-of-the-
art face recognition project to accumulate and archive information 
about each and every American at a cost of a billion dollars.

The US government is linking a database of images and personally 
identifiable information of anyone in their records with 
departments around the world thanks to technology that makes 
fingerprint tracking seem like kids’ stuff. The FBI has admitted 
that their intent with the technology surpasses just searching 
for criminals but includes spectacular surveillance capabilities. 
Together, it s a system unheard of outside of science fiction.

Facial recognition creates acute privacy concerns that fingerprints 
do not. Once someone has your faceprint, they can get your name, 
they can find your social networking account and they can find 
and track you in the street, in the stores you visit, the government 
buildings you enter, and the photos your friends post online.

A 2010 study found technology used by NGI to be accurate 
in picking out suspects from a pool of 1.6 million mug shots 
92 percent of the time. The system was tested on a trial basis 
in the state of Michigan earlier this year, and has already been 
cleared for pilot runs in Washington, Florida and North Carolina. 
The full rollout of the program has begun and the FBI expects its 
intelligence infrastructure to be in place across the United States 
by 2014. 

As of July 18, 2012, the FBI reports, the NGI program is on scope, 
on schedule, on cost, and 60 percent deployed.

Quis custodiet ipsos custodes?
Who watches the watchers?
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With the thirtieth anniversary of the Access to Information Act’s Royal Assent occurring this past July 7th and Right to Know 
Week being celebrated internationally in September, this article offers reflections on freedom of information legislation from the 
perspective of someone who has used FOI laws on a fairly regular basis. I hope FOI practitioners will find these reflections thought 
provoking and perhaps prompt a larger discussion amongst FOI practitioners, advocates, and users. 

Conducting research for my doctoral dissertation in the Faculty of Education at Simon 
Fraser University was the perfect time to start using freedom of information legislation. 
Reflecting on the challenges many K 12 schools routinely face as a result of systemic social 
inequities, I asked how the Canada School of Public Service, a federal agency that provides 
learning services to the federal government, equips public institutions with knowledge to 
dismantle inequities faced by schools. 

Based on a review of the literature and numerous inquiries with Canadian scholars, I 
discovered that the community of academics who study curriculum in Canada apparently 
knew very little about how governments develop formal learning programs for government 
employees. At an annual meeting of the Canadian Society for the Study of Education, I 
showed five deans of Faculties of Education a handout entitled “Transforming the Public 
Sector Through Learning” provided to the Canada School of Public Service’s Board of 
Governors and acquired through the Access to Information Act. From their reactions, 
comments and questions, it was clear that none of the deans even knew the Canada School 
of Public Service existed. 

As a graduate student, accessing troves of materials acquired relatively easily through the 
Access to Information Act changed my thinking about academic inquiry. It prompted me to 
think about how freedom of information legislation could contribute to the production of 
knowledge at Canadian universities. 

Since then, I have used federal, provincial, and foreign freedom of information legislation 
hundreds of times and have formulated thoughts about it. An outline of the conceptual 
and practical knowledge I have developed is below, together with some of the ways people 
characterize FOI legislation that gets in the way of using it.

A Conceptual Touchstone
When characterizing how to use freedom of information legislation I bear in mind the 
perspective of the sovereign entity that enacted it. For example, by passing the Access to 
Information Act, the Parliament of Canada can be seen as having given permission for people 
to access material held by departments of the federal government. This Parliamentary 
permission overrules lower authorities in government, such as the Prime Minister, a Cabinet 
Minister, or a government employee, who might prefer otherwise. 

I also entertain the idea that freedom of information legislation carries an implicit invitation 
to access records. After all, if Parliament did not want people accessing information held by 
government departments, then Parliament would not have passed the Access to Information 
Act in the first place. 

Perspsectives: 
Starting Points and Turning Points

By Mark Weiler, PhD

...28

Many highly educated, 
civically engaged, and 
passionate people know 
very little about freedom 
of information let alone 
how to use it
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A method of “last resort” or a method of “assured access”?
Many people describe freedom of information legislation as 
a “method of last resort.” This portrayal suggests that using 
freedom of information legislation is available only after all other 
methods of access have been tried and failed. This portrayal is 
wrong. Nothing in any FOI law seen requires people to use other 
methods first. Rather, freedom of information laws provide a 
“method of assured access” —one that is always available and 
appropriate when a person wants an assurance they will get the 
information that they seek.

Adversarial or Dedicated?
People sometimes claim that using freedom of information 
legislation is an adversarial gesture. This claim, however, is difficult 
to maintain when acknowledging the Parliament of Canada, in 
the case of the Access to Information Act, allows people to access 
materials held by the government. From Parliament’s perspective, 
using the Access to Information Act is no more adversarial than 
downloading a page from a government website.

Another way to think about using freedom of information 
legislation is that it reflects something important to the user. 
This connects to the idea that freedom of information legislation 
provides a method of assured access. A person who seeks 
information about something important to them will likely use a 
method of access that provides the greatest assurance that they 
will get that information. 

Time Taken or Time Saved?
Some people describe the experience of using freedom of 
information legislation in negative terms, and complain about 
how long it can take to get documents. For example, the Globe 
and Mail published a story stating, “reporters and others with an 
interest in obtaining information about government initiatives 
continue to be stymied by long delays” The problem of packaging 
experiences in this negative way is that it discourages people from 
using freedom of information legislation.

Rather than time taken, I prefer to think in terms of time 
saved. How long would it take a randomly selected person to 
get ministerial briefing notes from the Canadian International 
Development Agency without the Access to Information Act? 
Years? Never? So a waiting period of several months is actually a 
significant timesaving. I am not excusing delays that contributed 
to the Office of the Information Commissioner giving CIDA an “F” 
in their 2008-2009 report card. But experiences of using freedom 
of information legislation need to be presented positively. In 1981 

Starting Points and Turning Points 
Continued from page 27

the idea of CIDA sending John Q. Public briefing notes would have 
been unfathomable. Something very positive has occurred. 

Costly or Cost Effective?
Some people claim using freedom of information legislation is 
more costly than “informal access.” For example, the Office of 
the Information Commissioner of Canada wrote in 2001, “given 
the significant costs associated with processing a formal access 
to information request every effort should be made to disclose 
records informally, outside the Act.”

However, I do not see how informal access is any less costly than 
formal access. In retrieving the same documents, both methods 
have costs for searching, third party consultations, redacting, and 
shipping. And any efficiency offered by informal access should 
actually define a new protocol for the formal process to follow. In 
an evaluation of accessing a diverse range of documents, I would 
actually guess that formal access would be the most cost effective 
because it is more likely to cut through bureaucratic delays and 
be successful. 

How do I use FOI legislation? 
According to the journalism textbook, Digging Deeper: A Canadian 
Reporter’s Research Guide, FOIs fall into two categories: “fishing 
trips” and “surgical FOIs”. A “fishing trip” seeks documents about 
a particular subject using open-ended language (e.g., “including, 
but not limited to, memos, reports, studies and briefing notes 
regarding…”). Surgical FOIs, in contrast, refer to a very specific 
document. I agree with the authors of Digger Deeper and try to 
avoid fishing trips: I do not want to make unnecessary work for 
the ATI/FOI officers to read and redact information I do not want. 
Furthermore, if I receive five hundred pages then I, too, have to 
go through them. 

Fishing trips are symptomatic of a fundamental challenge 
people face when using freedom of information laws, namely, 
not knowing what documents are available. This challenge is 
what Raymond Lee, Reader of Social Policy at Royal Holloway 
University in the United Kingdom, refers to as the “black box” 
problem of FOI legislation. While many FOI laws, such as Canada’s 
Access to Information Act, try to crack open this box by requiring 
departments to publish a directory of records, I have found the 
directory of records need to be improved to make them more 
useful.

To address this challenge, journalism professors David Cuillier, 
of the University of Arizona, and Charles Davis, of the University 
of Missouri, suggest FOI users develop a “document mindset.” 
This strategy refers to developing comprehensive knowledge of 
all documents within an organization’s workflows that relate to 
a topic of interest. One way to develop a document mindset is 
to first build a collection of manuals, orientation materials, job 
descriptions, organizational charts, blank forms, and so on. These 
documents often identify organizational workflows and specific 
documents by name making it much easier to avoid “fishing trips” 
and be more “surgical”. Building a catalogue of the documents is 
equally important.

...33

Quotable
A basic democratic principle is that a government 
must explain its actions to the people.

Heritage Canada
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Recent Decisions

On July 25, 2012, British Columbia’s Privacy Commissioner Elizabeth Denham published an 
investigation report recommending changes to the B.C. government’s use of criminal record 
checks to assess current and future employees.

This report comes after the March 2011 announcement that the Commissioner intended to 
look into the practice of employment-related record checks because of the disturbing trend 
that more and more employers require employee background checks to reduce the risk of 
liability for subsequent actions of employees.

She decided to concentrate on the B.C. government because, 1) it is the province’s largest 
employer, and, 2) they recently expanded their security screening policy and the number 
of criminal records checks it requests from current and prospective employees. The 
Commissioner found that the current policy of the Government of British Columbia with 
respect to criminal record checks contravenes the Freedom of Information and Protection 
of Privacy Act (FIPPA). It fails to achieve the balance required between its business needs as 
an employer and the privacy rights of employees.

The Commissioner summarized her findings and recommendations as follows:

• The current policy of the government of British Columbia with respect to criminal record 
checks contravenes FIPPA. It fails to achieve the balance required between its business 
needs as an employer and the privacy rights of employees. The policy should be rectified 
in accordance with my recommendations.” (Investigation Report F12-03, page 6)

• Government is collecting more information than is necessary to perform a criminal record 
check on its prospective and current employees and is not in compliance with FIPPA [s. 
26(c)]

• Government’s collection of criminal record history for some of its prospective and current 
employees contravenes FIPPA and it should revise its policy to reduce the number of 
positions that will require criminal record checks [s. 26(c)]

• Government unnecessarily conducts multiple checks on some employees; for example, 
on a transfer to a similar position, contrary to FIPPA [s. 26(c)]

• Government does not have authority to re-administer criminal record checks to employees 
a minimum of every five years. Government should perform ongoing checks not more 
frequently than every five years and only where an employee exercises a particularly 
sensitive function that requires ongoing scrutiny

• Government does not meet the requirements in FIPPA to notify prospective and current 
employees of the collection of their personal information. It does not clearly set out the 
information it is collecting and there is no statement regarding the contact information of 
a government employee who can answer questions from concerned individuals [s. 27(2)

• Government’s retention of the personal information it collects contravenes s. 31 of FIPPA. 
I recommend that government retain criminal record checks for one year

• When government makes substantive changes to its criminal record check policy, it 
should update its privacy impact assessment and provide my office with the opportunity 
to review and comment on the changes

Yosie Saint-Cyr

...30
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7. Conduct criminal record checks on prospective employees 
only after a public body has made a conditional offer of 
employment. Public bodies should not perform criminal 
record checks at any earlier stage of the hiring process [s. 26(c) 
of FIPPA]

8. Criminal record check results should go to the individual before 
they are disclosed to the public body. Public bodies should not 
ask individuals to consent to providing record check results 
directly to them. The individual should receive the results of 
his or her record check and have the opportunity to review 
the check for accuracy. Where a potential error exists, the 
individual will have the opportunity to challenge the results of 
the criminal record check before he or she discloses the results 
to the public body. This also gives individuals an opportunity 
to abandon their pursuit of a job where they do not wish to 
disclose the results of a record check to the public body

9. Consider the relevance of an individual’s criminal record history 
in relation to the specific requirements of a position. In the 
event that a criminal record check reveals that an individual 
has a previous conviction or outstanding charge, an employer 
must determine whether this has any effect on the hiring of 
the individual by considering the characteristics of the position 
the individual has applied for. Employers should create a list of 
potentially relevant convictions for the various positions that 
they will subject to criminal record checks. Employers must 
not refuse to employ or to continue to employ an individual 
because that person has a criminal record that is unrelated to 
their employment. Employers must also consider the amount 
of time that has passed since any conviction

10. Allow individuals the opportunity to request a review 
of a decision to not hire them based on the results of a 
criminal record check. A public body should ensure that it 
clearly communicates the availability of a review process to 
individuals who it decides not to hire after receiving the results 
of a criminal record check. Someone who was not involved 
in the initial decision of the public body should conduct the 
review process

In addition to her findings and recommendations, Appendix B 
of the report includes 16 best practices for employment-based 
record checks by government as well as other public bodies. The 
Commissioner has indicated that best practices for employment 
record checks by private-sector employers will be issued at a later 
date.

It is important to note that the report, findings, recommendations 
and best practices are not intended to cover checks required 
by the Criminal Records Review Act for individuals working or 
volunteering with children or vulnerable adults.

The best practices include the following,

1. Conduct criminal record checks and not police information 
checks. A public body will seldom have authority under FIPPA 
to collect the breadth of information found under a police 
information check [s. 26(c) of FIPPA]

2. Collect only the minimum amount of personal information 
necessary to conduct criminal record checks and do not retain 
a copy of an individual’s identification. Prior to conducting a 
criminal record check, a public body should limit its collection 
to that which is necessary to conduct a check [s. 26(c) of FIPPA] 
– an individual’s surname, given name, date of birth, gender 
and any aliases or previous names. A public body should only 
examine an individual’s identification to confirm identity and 
not record any information or retain a copy of any identification

3. Conduct certified criminal record checks only where criminal 
record checks are inconclusive. It will seldom be necessary for 
public bodies to require individuals to submit to fingerprinting 
as part of the application process. Public bodies only require 
this type of record check where the results a criminal record 
check are inconclusive (i.e. there are multiple potential 
matches of the original check and the identity of the individual 
can only be confirmed by fingerprinting)

4. Criminal record checks should not be required for all positions. 
Public bodies should require criminal record checks only 
for positions with unique access to valuable resources and 
sensitive information. A public body should determine on a 
case-by-case basis whether it has the authority under FIPPA 
to collect personal information regarding the criminal record 
history of an individual

5. Criminal record checks should be only one minor element 
of an employer’s screening process. Employers should 
be more reliant on other screening methods to assess 
employee suitability, such as interviews, oral and/or written 
examinations, and reference checks

6. Ensure that proper notification is given to individuals before a 
check occurs. Before an individual agrees to a criminal record 
check, the public body must ensure that the individual is 
told: the public body’s purpose for collecting criminal record 
history; the public body’s legal authority for collecting this 
information; and the title, business address and business 
telephone number of an officer or employee of the public 
body who can answer the individual’s questions about the 
collection [s. 27(2) of FIPPA]

Recent Decisions 
Continued from page 29
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Did You Know...
The Court of Appeal of Manitoba held appeal 
determinations made by the Court of Queen’s 
Bench under section 67 of the Manitoba 
Freedom of Information and Protection of 
Privacy Act are final and binding, with no 
further right of appeal.

Klippenstein v Manitoba (Minister of Family 
Services and Consumer Affairs), 2012 MBCA 78 
(CanLII).
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Legislative Changes

FATCA  — The Foreign Account Tax Compliance Act 
is an American law to improve tax compliance involving 
foreign financial assets and offshore accounts. FATCA 
raises a number of privacy and data protection concerns 
that apply equally well to Canadians and Canadian 
organizations. 
FATCA affects financial institutions globally, as well as 
individuals with foreign trusts, multinational corporations, 
withholding agents, and trustees of trusts in which at least 
one settlor or a current or future beneficiary is a “United 
States person”. FATCA also affects beneficiaries of a foreign 
estate whose specified foreign financial assets exceeds the 
reporting threshold specified in FATCA.
FATCA will require Foreign Financial Institutions (FFIs) in 
Canada and elsewhere to enter into agreements with 
the IRS and then report directly to the IRS about financial 
accounts and assets of ‘US persons’ with more than 
$50,000 in assets, or withhold 30 percent of the interest, 
dividend and investment payments due to those clients. 
Determining withholding as it applies to pooled funds 
might be particularly challenging. FFIs that fail to enter into 
agreements with the IRS face stiff fines and penalties. 
Reporting requirements cover the financial accounts held 
by US taxpayers, and the accounts of foreign entities in 
which US taxpayers hold a substantial ownership interest.
Privacy impacts will be significant. To confirm whether an 
account holder is subject to FATCA, FFIs will have to verify 
the status of all account holders, and obtain, retain, and 
periodically update customers’ identification documents. 
FFIs will be required to close the accounts of anyone 
who does not agree to their personal information being 
divulged to the IRS. 
Privacy-related concerns include the validity of the 
consent of the individuals concerned, the large volume and 
content of data required, and the proportionality of who is 
considered to be a “US person”.

Monetary and operational costs to Canadian organizations 
to comply with identification requirements, and to store 
and safeguard identification documents, are expected to 
be massive. 
Data sharing concerns arising from FATCA include the 
automatic exchange of information by direct data transfers 
to American authorities, and the level of data protection in 
the USA, which some authorities say is inferior to Canadian 
and European standards. The IRS would not be bound to 
keep foreigners’ personal information secret or to itself.
Compliance readiness will be complex. Privacy officers 
would be prudent to examine the risk closely, and begin 
notice, consent and compliance preparations at once.
FATCA goes into effect on January 1, 2013 and is being phased in 
over the coming months. Details are available at http://www.irs.
gov/businesses/corporations/article/0,,id=236667,00.html

Companies cannot 
rely on Safe Harbor
The Article 29 Working Party has adopted an Opinion (05/2012) on 
Cloud Computing which states that "loss of governance, insecure 
or incomplete data deletion, insufficient audit trails or isolation 
failures [are] are not sufficiently addressed by the existing Safe 
Harbor principles on data security." 

The “Opinion outlines how the wide scale deployment of cloud 
computing services can trigger a number of data protection risks, 
mainly a lack of control over personal data as well as insufficient 
information with regard to how, where and by whom the data is 
being processed/sub-processed. These risks need to be carefully 
assessed by public bodies and private enterprises when they are 
considering engaging the services of a cloud provider.” 

According to the Working Party, “sole self-certification with 
Safe Harbor may not be deemed sufficient in the absence of 
robust enforcement of data protection principles in the cloud 
environment.”

The Opinion is important for Canadian organizations, particularly 
in view of the privacy implications of international data flows. 

Opinion 5/2021 on Cloud Computing is available at http://ec.europa.eu/justice/data-
protection/article-29/documentation/opinion-recommendation/files/2012/wp196_en.pdf
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11. Do not use the results of employment-related criminal record 
checks for any purpose other than to make a hiring decision. 
A public body does not have authority under FIPPA for uses 
that are not consistent with making a hiring decision [s. 32 of 
FIPPA]

12. Set retention periods for criminal record check information. A 
public body should not retain an individual’s criminal record 
history indefinitely. Instead, it should retain the results of an 
individual’s criminal record check for one year [s. 31 of FIPPA]. 
This one-year period should apply whether the individual is 
subsequently hired or not, with an exception where a check 
reveals an individual has a criminal record but the public body 
determines that the individual is nonetheless suitable for 
employment. In such instances, the public body should retain 
a document noting when it performed a criminal record check 
as well as a brief summary of the individual’s criminal record. 
This retention will ensure the public body’s future decision-
making process is consistent with past decisions regarding this 
individual’s employability

13. Do not require unnecessary additional checks on employees 
who change positions within the public body. It is not necessary 
to conduct an additional criminal record check on an employee 
simply because of a change in position. An additional check may 
be justifiable where an employee had a criminal record check 
performed, but the public body subsequently hires him or her 
into a position with substantially different responsibilities and 
risk factors

14. Do not automatically require employees to submit to ongoing 
criminal record checks even where an initial criminal record 
check prior to hiring is justifiable. Public bodies should 
require ongoing checks only where an employee exercises a 
particularly sensitive function that requires ongoing scrutiny. 
There is a significant distinction between a public body’s ability 
to justify the need for criminal record checks at the point of 
initial hire as compared to as part of an ongoing employment 
relationship. The waiver of privacy which may be justified 
when hiring a new employee is substantially less compelling 
when applied to an employee with many years of service

15. Where possible, assign responsibility for the criminal record 
check process to a central agency such as a human resources 
department rather than to a supervisor of the prospective 
employee. Members of the working group for a prospective 
employee do not need to know the specifics of the individual’s 
criminal history. As a result, where possible, a public body’s 
human resources department or other central agency should 
be responsible for its criminal record check process

16.  Prepare privacy impact assessments to assess and mitigate 
privacy implications of any new or revised usage of criminal 
record checks. Public bodies should treat privacy impact 
assessments as evergreen documents that they review and 
update on a regular basis as required

So what can be taken from this report?
When conducting reference and background checks for 
prospective employees, employers must delicately balance their 
need to know with employees’ privacy, and they must obtain 
consent. In order to maximize the advantages and minimize the 
risks associated with pre-hiring background checks, it is vital 
for employers to carefully consider what information they want 
and need, and exactly when and how the enquiries should be 
conducted. Thus, employers should avoid adopting a “more is 
better” approach to collecting personal information about a job 
candidate as unnecessary information may ultimately burden an 
employer with legal liability.
An employer who performs criminal reference checks on 
prospective employees (as part of a job selection process) must 
be able to establish that there is a need and bona fide (reasonably 
valid) reason for doing so. Employers must ensure that processes 
are in place to screen participants and to conduct criminal 
reference checks if the type of placement warrants it. Such 
checks must be clearly related to employment and be a condition 
of employment. The application form and/or conditional offer 
of employment must clearly state that the criminal check is 
necessary because of the position sought.
The results of a criminal reference check are used to determine 
whether the candidate has a record of offence that would render 
the candidate unsuitable for employment. If an applicant is 
rejected because of the results of a criminal reference check, there 
must be a link between the decision to reject the application, the 
position, and the applicant’s record.
Employers who establish a criminal reference check policy must 
comply with privacy legislation, as well as human rights legislation 
and RCMP guidelines. The workplace policy must clearly state the 
need for the criminal reference check, the purpose of collecting 
such information, and how the information will be used and 
stored. Consent to collect and disclose the information should be 
obtained.
Thus, careful consideration of recruiting and hiring policies 
ought to be made with respect to how a candidate’s personal 
information will be used, obtained, retained and disclosed. Once 
personal information has been obtained, the employer is obliged 
to protect the confidentiality of the information and to use it and 
store it in a responsible way. 

This article first appeared on http://www.slaw.ca/

Marie-Yosie Saint-Cyr, LL.B., was called to the Quebec bar in 1988 and is still a member in good 
standing. She practised business, employment and labour law until 1999. For over 12 years, 
Yosie has been the Managing Editor of the Human Resources and Compliance Collection from 
First Reference. She is the managing editor of the Human Resources Professional Association 
(HRPA) of Ontario’s monthly member e-newsletter ELAW. Yosie is one of Canada’s best-known 
and most-respected HR authors, with an extensive background in employment and labour law 
across the country  

Recent Decisions 
Continued from page 30
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Getting Practical
Using freedom of information legislation has practical demands to 
be able to keep track of the various requests and the responses. 
I use custom software I developed to carefully track file and 
reference numbers, contact information, amendments, and to log 
communication with government officials but you can follow the 
example of some organizations and journalists who use Excel or 
Google spreadsheets. 

Once the documents arrive, store them in a filing system organized 
by jurisdiction, department, and then year. Making a table of 
content for the materials is important for being able to organize 
and locate specific documents. The process of creating the table 
of contents is a valuable opportunity to become familiar with the 
documents and decide what sections are the most relevant. Note 
anything that jumps out so you can return for a closer look. I’ve 
used these tables of content months or years later to retrieve 
materials, and have shared them with people to see if anything 
interests them. 

What have been the outcomes? 
The most obvious outcome of using freedom of information 
legislation is gaining knowledge and an understanding about 
the workings of government departments and their relation to 
social issues. This knowledge can sometimes be broader than 
what a government employee or Members of Parliament knows. 
While these important agents of democracy are privy to certain 
classes of information, they usually live without the benefits that 
the perspective afforded by freedom of information legislation 
provides its users. 

As a result of using the Access to Information Act, I have 
entered into a more productive relationship with my Member 
of Parliament, written a Private Members Bill, and submitted a 
petition for my Member of Parliament to present in the House 
of Commons. To learn more about the petitioning process, I am 
using the Access to Information Act to build a little library of 
manuals, forms, guidelines, and other assorted documents from 
the branch of the Privy Council Office that handles petition. In 
short, using freedom of information has helped me be more 
active in Canadian democracy. 

Future Directions
What is needed to enhance freedom of information legislation 
in Canada? First, I would like to comment on proposals that 
claim governments publishing more information will reduce 
the need for FOI legislation. For example, Ontario Information 
Commissioner Ann Cavoukian proposes “by embracing Access 
by Design, public institutions can improve their information 
management practices by eliminating the inefficient process of 
‘reactive’ disclosure…” In a similar vein, the 2010 resolution of 
Canada’s Access to Information and Privacy Commissioners stated 
“access to information and privacy commissioners are advocates 
for open government and promote the paradigm shift from 
reactive to proactive disclosure” .

Proposals that explicitly or implicitly assert diminishing reactive 
disclosure is a social good actually erode the keystone that 

Parliaments put into FOI legislation – the declaration that 
individuals have a right to access information held by their 
governments. Proactive publishing can never replace a robust 
reactive disclosure regime. As Canadian philosopher Charles 
Taylor explains, human beings are defined by what is significant to 
them. For some people, safety is important, for others justice is. 
If a government adopts a policy of publishing information, we will 
inevitably find horizons of significance emerging beyond what is 
being published—and new issues of safety or justice we were not 
aware of will appear. Because these horizons of significance are so 
important to us, we will always want a method that provides an 
assurance of access.

Rather than supporting proposals that call for “eliminating” 
reactive disclosure or “the paradigm shift from reactive to proactive 
disclosure”, we would be best served by expecting Information 
Commissioners to support something akin to ‘Reactive by Design’, 
a set of principles, practices, and technologies that helps people 
use freedom of information legislation. An example might be 
ensuring materials that help users develop a “document mindset”, 
such as job descriptions, blank forms, training material, manuals, 
and so on, are proactively published and integrated into public 
and academic library catalogues. 

What is also needed is the development and distribution of 
knowledge about using freedom of information legislation. I have 
met highly educated, civically engaged, and passionate people 
who know very little about freedom of information legislation, let 
alone how to use it. Without robust and readily available sources 
of knowledge about how to use access laws the only way people 
can learn is through a gauntlet of trial and error. A Canadian 
centre dedicated to facilitating research and public education 
about using freedom of information legislation is critical. 

This article outlines a framework for thinking about using freedom 
of information legislation and proposals to consider. In the spirit 
of sharing knowledge, it would be interesting to know what FOI 
practitioners, advocates, and other users have to say about this. I 
welcome your feedback and letters to the editor.

Mark Weiler, PhD is a researcher at the Centre for Law, Education & Society at Simon Fraser 
University and can be reached at mweiler@alumni.sfu.ca

Starting Points and Turning Points 
Continued from page 28

Where’s the Tweet
Twitter users often share personal information without even 
realizing that their location, travel or other information is being 
revealed. MyPrivacyAudit can identify personal information 
connected to a user’s tweets and provide an overview of a 
Twitter user activity. MyPrivacyAudit also provides general 
statistics of Twitter users’ usage by the clients they use and 
the times of day their postings are made.
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Help keep your 
Compliance Program 
Profitable

It’s hard to achieve compliance when you know you have 
gaps but aren’t sure where. To help ensure you can act 
decisively to fill those gaps quickly, call on the people who 
can identify your risks, gaps, and opportunities. Call on 
AMINA for a private conversation about how to reduce 
your risk and increase your profitability. 

Don’t leave your compliance gaps open any longer than 
necessary. Let AMINA help you achieve successful privacy, 
access, and information risk compliance outcomes with:

• Practical training programs
• Affordable options
• Consultants with real-world experience

That’s choice. That’s AMINA. 

 Suite 330, Unit 440 | 10816 Macleod Trail SE | Calgary AB T2J 5N8
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